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analysis and an ability to deduce general principles from various and 
apparently dissimilar specific instances which give them distinctive 
value. Their very merits — the thoroughness of his studies, the close- 
ness of his reasoning, and the exhaustiveness with which he treated 
the subjects discussed — have tended to limit the appeal of his writings 
to legal scholars and to prevent the average reader from becoming 
well acquainted with his work. This is a misfortune. Professor 
Hohfeld's writing, while dealing with fundamental concepts and the- 
ories, is always directed toward practical ends. He was interested 
in theory only so far as it would help lawyers, judges and legislators 
to develop the law scientifically. At the time of his death he had in 
preparation casebooks on Trusts, Evidence and Conflict of Laws, and 
had collected a mass of material for publication in further eluci- 
dation of the principles laid down and developed in his Fundamental 
Conceptions. 

Below is appended a list of Professor Hohfeld's publications : 

The Nature of Stockholders' Individual Liability for Corporation Debts (1909) 
9 Columbia Law Review, 285. 

The Individual Liability of Stockholders and the Conflict of Laws (1909) 9 
Columbia Law Review, 492; (1910) 10 ibid. 283; 10 ibid. 520. 

The Relations Between Equity and Law (1913) 11 Michigan Law Review, 537. 

Some Fundamental Legal Conceptions as Applied in Judicial Reasoning (1913) 
23 Yale Law Journal, 16; (1917) 26 ibid. 710. 

A Vital School of Jurisprudence and Law (1914) Proceedings of Association of 
American Law Schools. 

The Conflict of Equity and Law (1917) 26 Yale Law Journal, 767. 

Faulty Analysis in Easement and License Cases (1917) 27 Yale Law Jour- 
nal, 66. 



A WITHDRAWN PLEA OF GUILTY AS EVIDENCE AT A LATER TRIAL 

In the case of Heim v. United States, 1 the Court of Appeals of the 
District of Columbia has recently recorded its decision that a plea of 
guilty, once withdrawn, shall not be used as evidence against the 
pleader at a subsequent trial, no matter how limited by judicial instruc- 
tion. The Chief Justice dissented in a carefully reasoned opinion. 
This decision is directly and admittedly opposed to a Connecticut 
decision 2 only two years old which, by a divided court, sustained a 
trial judge in admitting as evidence the defendant's withdrawn plea 
of guilty to a charge of murder. 

This particular question has, strangely enough, met with little dis- 
cussion. Prior to the Connecticut decision above mentioned, 2 there 
seem to have been remarkably few cases in which the point was 



1 (1918, D. C. App.) 46 Wash. L. Rep. 242, 50 Chi. Leg. News, 314. 
* State v. Carta (1916) 00 Conn. 79, 96 Atl. 411. 
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decided; all of these proceeded independently; no authorities were 
cited; and in none was any very exhaustive reasoning indulged. 

A very early Kentucky case 3 permitted the withdrawn plea of 
guilty to be later used against the pleader. It is possible to distinguish 
that case from the present one, however, in that there the defendant 
stood by his plea through an appeal before withdrawing it. Fifty 
years later California swung the other way. 4 This case, too, can 
be distinguished from the present. A California statute granted 
the defendant an absolute right to substitute one plea for another in a 
civil suit, and the Court placed its decision on legislative intent: if 
such absolute rights were conferred as to civil suits, a similar right 
in the much more serious criminal trials must be inferred. The pre- 
vious year the Supreme Court of Missouri had decided the question in 
the same way 5 but on a different and less tenable ground: that the 
withdrawn plea, if used as evidence in a later trial, would be con- 
clusive against the defendant — just as it was conclusive in its original 
form as a plea — and thus the privilege of withdrawing would be made 
a nullity. Such reasoning clearly differentiates the Missouri decision 
from the principal case. In the latter it was conceded that the plea 
could be conclusive only while it stood as a plea. When used as evi- 
dence at a later trial, an instruction by the judge would make clear 
that it, like other evidence, was subject to explanation or refutation.* 

Meanwhile the treatises had done as little to investigate the problem. 
Mr. Wigmore omitted the matter entirely from his work on Evi- 
dence, though he devoted considerable space to the related question, 
admissibility of a withdrawn civil pleading as evidence; 7 Mr. Cham- 
berlain passes it over in a hurried footnote, 8 with but one citation (the 
California case) and no discusssion ; and other writers are equally 
lacking in any thorough examination of arguments, bare statements of 
"the law" being the usual treatment. 9 

It may therefore be said that the Connecticut and District of Col- 
umbia decisions (which range on opposite sides of the question and 
of which each was decided by a majority of one) together with their 



3 Commonwealth v. Ervine (1839, Ky.) 8 Dana, 30. 

'People v. Ryan (1890) 82 Cal. 617. 23 Pac. 121. 

"State v. Meyers (1889) 99 Mo. 107, 119-120. 12 S. W. 516, 519. 

* This seems to be much the sounder view. The moment that what was a plea 
of guilty ceases, by withdrawal to be a plea it becomes evidence only, and it 
thereby becomes open to refutation. That it is in practice hard to refute has 
nothing to do with its quality in law ; it has ceased legally to be conclusive. 

7 1 Wigmore, Evidence, sec. 815 ; 2 ibid. sec. 1063 ff. 

8 2 Chamberlain, Evidence, sec. 1243, n. 5. 

"Wharton, Crim. Ev. (10th ed.) sec. 638: Abbott, Crim. Trial Brief, 314; 2 
Encyc. PI. & Pr. 779; 8 R. C. L. 112; 12 Cyc. 426. The Encyclopaedia of Evi- 
dence seems to have omitted this matter entirely, although related questions are 
discussed elaborately. See Encyc. Ev., Admissions. 
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respective vigorous dissents, form at this date the only real treatise 
on the subject. They are an interesting composite. 

The outstanding objection to the District of Columbia view would 
seem to be that it prohibits the use in evidence of a deliberate and vol- 
untary confession made in court at the same time that it permits the 
use of a hasty, ill-considered confession made anywhere on earth 
except in the court room. The decision might be said with some show 
of truth to prohibit the use of good evidence, while permitting the use 
of evidence of dubious value. This is the reasoning urged in the 
majority opinion in the Connecticut case and by Chief Justice Smyth's 
dissent in Heim v. United States. If it is the sober fact that a pris- 
oner's plea of guilty is a voluntary, deliberate, and well understood 
course of action, it should be good evidence of his guilt, — though not 
conclusive after withdrawal, — and the prisoner should suffer the con- 
sequences. Certainly the mere fact that it may be highly damaging 
evidence and hard to explain should be no reason for excluding it. 

But a doubt arises as to whether in the life that men are living the 
prisoner's plea is truly a voluntary, deliberate and well understood 
course of action on his part. It is true that the trial judge carefully 
explains to the prisoner the seriousness of the plea before he allows 
it to be entered. But do not ignorant defendants — and a very consid- 
erable portion of criminal trials concern ignorant defendants — depend 
implicitly, after all, on the advice of counsel; and is not the judge's 
cautionary explanation in truth a warning only to the defendant's 
attorney? And if it be urged that even the ignorant comprehend a 
confession of guilt and know enough to deny what they have not done, 
may it not be asked in reply, "What stupid brain — or bright one 
either — exactly realizes the difference between pleading guilty to a 
charge of murder in the third degree and to one of first degree man- 
slaughter?" The extrajudicial confession is at least wholly the pris- 
oner's own. His pleas in court are likely to be those of his attorney. 

If this be sound, it would seem to cut away much of the ground 
from under the arguments made in the cases on either side of the 
proposition. For if the "confession in open court" be in truth so 
dubious of credibility, the objection can hardly be made to its rejection 
that, as the most solemn and convincing of confessions, it should be 
admitted if any confession is admitted at all ; while on the other hand 
the argument equally ceases to apply, that the confession should be 
excluded because so damaging to the prisoner as to nullify all effect of 
his change of plea. 

The logical conclusion of the above discussion would be the admis- 
sion in evidence of the withdrawn plea of guilty, accompanied by 
instructions of the court as to its effect — not only as to its non-con- 
clusiveness, but also as to the influence which advice of counsel may 
fairly be supposed to have had on the entering of such a plea. Even 
then, there remains a question of policy. Some sorts of evidence are 
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excluded because thought more likely to prejudice than to convince. 
Can a court so instruct a jury as to convey the true weight of such 
technical evidence as this former plea? Is it desirable to distract 
attention from the issues of the trial by beating over before the jury 
the question of how far pleas and evidence represent not facts, but 
wits of counsel matched in a game? Will not a jury, almost inev- 
itably, according to its temper either disregard the plea altogether, or 
attach to it despite instruction all that ruthless force which is here 
contended not to be due it, either in law or in fact ? The decision in 
Heim v. United States seems after all the right one. 



WHAT CONSTITUTES AN "INJURY" TO "REAL PROPERTY" ? 

The opinion in the recent case of Johnson v. Rouchleau-Ray Iron 
Land Co. (1918, Minn.) 168 N. W. 1, leads one to reflect upon the 
inadequate analysis in many legal opinions dealing with "injuries" to 
"real property." In that case it was found by the jury that acts of 
the defendant had created on its own land a dangerous condition which 
threatened to result at any moment in a physical invasion of the plain- 
tiff's land, and that as a consequence the market value of that land had 
been substantially diminished. 1 In holding that the plaintiff was not 
entitled to damages the court said: "He rests his claim for damages 
squarely upon fear or apprehension that because one slide has occurred 
another is likely to happen at any time which might strike his property, 
and that as the result of such apprehension the market value of his 
property has been greatly diminished. Respondent's [plaintiff's] con- 
tention cannot be sustained. To recover damages for injury to real 
property, resulting from negligence, the owner must wait until the 
injury or damage has actually happened. It is the damage, and not 
the anticipation thereof, that gives rise to the cause of action." 2 With- 
out, for the moment, questioning the soundness of the result reached, 
one may raise a doubt as to the adequacy of the reasons given. It is 
apparently assumed by the court that "injury" or "damage" to 
"real property" must always consist of some kind of physical inter- 
ference with the "property." It must be confessed that many com- 
mon law cases give countenance to this assumption. All reasoning of 
this kind fails to take notice of an ambiguity in the word "property," 
with the result that legal and non-legal conceptions are hopelessly con- 
fused and erroneous results sometimes reached. At times the word is 
used to denote the physical object to which various legal 8 rights, etc., 
relate; at other times it signifies the aggregate of legal rights, privi- 

1 For full statement of facts, see Recent Case Notes, infra. 
* The italics are those of the present writer. 

'"Legal" is here used as including both common law and equitable jural 
relations. 



